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Fleuroselect Breeders’ Conference a neutral floor for the Plant Patents versus Plant Breeders’ Rights debate
Participants at a recent Fleuroselect Conference on the role of new plant patents and plant breeders’ rights in ornamental breeding agreed that the protection of intellectual property rights is essential to sustain plant breeding, but plant gene patents may endanger the available commercial varieties resources for small breeders.
The 6th Fleuroselect Breeders’ Conference held in November 2009 at the Holiday Inn in Ratingen, Germany, aimed at presenting the state of the art in the currently hot topic in Europe of Plant Patents versus Plant Breeders’ Rights.
In the face of recent papers by Plantum, the Dutch breeders’ organisation, defending the concept of breeders exemption even in the case of patents and from Croplife, a Federation including the big players in the plant science industry (BASF, Bayer CropScience, Dow Agrosciences, Dupont, FMC, Monsanto, Sumitomo and Syngenta) who favour that patent law exclude the breeder’s exemption concept, the conference was organised for ornamental breeders to increase awareness on the debate and the possible consequences for the industry in the near future.
The conference intended to raise awareness about the importance of all intellectual property protection in the plant business especially in the ornamental sector that is small compared to the major grain crops and vegetables. The event was organised for the Fleuroselect members, but was open to all participants with an interest in the topic. 

The conference conclusions emphasised the need for intellectual property protection and enforcement to ensure innovation and guarantee investment in breeding and the development of new varieties of plants. 

There is room for plant patents in the European patent law and “Plants are patentable: If the plant grouping is not a variety; If the technical feasibility is not restricted to a particular plant variety; As a product of a microbial or other technical process, other than a plant variety” said Dr. Jürg Bilang, Examiner from the European Patent Office in Munich.
According to a presentation by Mr. Matthew Kramer, Corporate Research Director from Ball Horticultural Company, “there is no conflict between plant variety protection and plant utility patents, patents win!” He also explained in his presentation that Utility patents have a very narrow research exemption for any purpose (no commercial intent, no farmers or breeders exemption), and have been supported by US Courts in patent infringement cases giving several paradigmatic examples.
“IP rights are important to encourage breeding” said Dr. Rolf Jördens, Vice Secretary-General UPOV. Moreover, he reminded the delegates that the UPOV system was specifically developed for the protection of plant varieties, defending the advantages of the breeder’s exemption (Germplasm sources remain accessible to the community of breeders; Genetic basis for plant improvement is broadened and is actively conserved; Variety improvement is enhanced and the opportunity for all breeders to share in benefits of breeding activities). He also gave a detailed description of the Essentially Derived Variety (EDV) concept which is considered as important for modern plant breeding. (Fleuroselect had organized another Breeders’ Conference exclusively around EDV earlier this year).
The Netherlands-based International Rijk Zwaan, currently world market leader in lettuce, spinach and cucumber with a strong market position in tomato, pepper, melon and several other vegetable crops has wide experience with both patents and plant breeders’ rights. Ms. Marian Suelmann, Company Lawyer and Head of Rijk Zwaan’s Legal Department supported the Plantum position: “Biological material protected by patent rights should be freely available for the development of new varieties in line with the breeders’ exemption of the UPOV Convention. Furthermore, the aforementioned free availability, use and exploitation should not be allowed to be obstructed in any way, either directly or indirectly, by patent rights.”
On the other hand Dr. Ralf Badur from Syngenta International AG, the second company in the world with most Utility plant patents (currently 549), presented the CropLife suggestion to consider an approach in which breeders may freely, without a license, use germplasm containing patented trait technology (PTT) for developing and commercializing a new variety that does not contain the PTT, under the conditions that the PTT-containing material is discarded as soon as practically possible and continued breeding occurs only with PTT-free germplasm.

In an attempt to create a global commons, Dr. Michel Ebskamp from the Genetwister Group, whose mission is improving quality through accessible biotechnology, identified some of the current challenges and proposed possible solutions i.e. Patent Offices and UPOV should collaborate to resolve IPR issues in the plant field; Strict control of the width of the scope of claims in Patents, Biological material and genes, including mutations should be available for breeding; Fees for licenses should not exceed a percentage of the added value.
Another possible solution, according to Mr. Christoph Herrlinger Legal Advisor of the Bundesverband Deutscher Pflanzenzüchter (German Breeders’ Association), has been recently implemented in the German (and French) legislation where the effect of a patent does not extend to the use for the purposes of breeding, but a License is needed for commercialisation. However, Mr. Herrlinger also recognized that we face a new situation were the discussion is still open and several actions were suggested e.g. More stringent application of criteria for patentability; Improvement of compulsory license system; Distinction between patentability of native traits and GMO, or Prohibition of prolongation of patent protection by contract.
A panel discussion moderated by Fleuroselect’s Breeders’ Business Unit Chair Dr. Matthias Redlefsen from Benary led to a fruitful exchange of ideas on the hot issues and concluded: plant patents will keep increasing and can potentially become too expensive for small breeders; infringement cases might be solved by negotiations; there is a strong link between innovation and IP, but the real necessity of patents to secure a reasonable return on investment remains open; opposition to patents is possible even informally, which can help increase the solidity of patents, however, education should be multi-directional since examiners need to have a better understanding of modern breeding techniques.
The Breeders’ Conference ended with the presentation of Fleuroselect’s 2010 policing campaign to enforce plant breeder’s rights in Europe.
All attendants, especially those coming from small breeding companies benefited from this conference. Mr. David Kerley of Kerley & Co. U.K. a family business with just three members working full-time is the breeder of Tumbelina double Petunias and Belarina double Primulas, and a long-time member of the Fleuroselect organisation. He was motivated to attend the conference as he knew very little about gene patents and what they meant for his business and wanted to find out more about the implications for his company's breeding work.  He was very impressed by the quality of the speakers and the information they gave, the frank questions from the audience and ensuing lively discussions which served to enhance his understanding of the subject.  He left the conference with a clearer view of how he would need to work in the future, still with many possibilities for breeding novel plants, and with an expectation that Fleuroselect would take an active role to help its members in this area.

For further details please contact Fleuroselect at info@fleuroselect.com
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Plant gene patents and breeders' exemption... will there be a conflict?
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